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10 

!I 

IN THE SUPEPIOR COURT OF THE STATE OF ARIZONA 

RICHARtT) RIESS, 

Petitioner, 

v. 

iN AND FOR THE COUNTY OF IYiARiCOPA 

No. FC 20ll-093i19 

RESPONSE TO MOT! ON TO DISMISS 

ASSIGNED TO THE HONORABLE 
JOHN HANNAH 

::~~~~~I~~~ u:~~~~li&~lf~JNf~t, 
Respondent. 

14 

15 Respondent~ DESIREE CAPUA.l'~O. through her counsel undersigned. for her Response to 

I 
16 

Petitioner's ~.1otion to Dismiss, responds as follo\vs: 
i7 

Respondent denies the allegations cont~ined 1n paragraph 1, and aileges Lhat In Octo be~ 
I 

L 
i8 

t9 2001, ~v1ot..'ier moved to Aiizona with Gabiiel to stay wit.; hei rv1otlier. Father had made it very clear hd 
- I 

I 

20 had no Lr1terest in being a Fat..h.er to Gabriel and even told Mother he was mad at her for not letting th~ 
I 

In fact, when iviother was abie to bring Gabriel homd 

I 
2i baby die when she \Vent 1nto premature labor. 

22 

1 from t1e hospital, Father dema..'1ded that ~y1other research adoption agenctcs to take Gabriel, but onlj1 
23 II I 

II . . . - - - - I 
24 II ones who would gtve money tor h!m. I 

II In December 2001. Mottl.er informed Father she wished to move to Florida with Gabriel.~ 
1 Father did not object a.Yld in fact stated that he \Vould be looking into possible employment for himself ir~ 

25 

26 
I 

27 
Florida. Father had made no attempt to have a_ny visitation with Gabriel since October 2001, 

28 

II 



. ' 
'" 

2 Motl-ter went to Ta..rnpa, Florida fOr one week to look fnr employment a.T'ld a place to iiv~ 
3 

It. . .t •• • 0 I ., t ..... I • 1 • • • I I I I tt. ~ t 1' I 1 I 
111eavmg me pames mmor cnua, uaone1, m Anzona w1in maiema1 granamoiner. Molner ma 1eave ai 

4 

II forwarding address because she was coming back to Arizona to prepare to move. I 
: II 2. Mother denies t.h.e allegations contained m paragraph 1, a.11d aiieges that while she was i1 

7 II Florida, Father drove to Arizona wid removed Gabriel from ntatemal grw1dn1other's care and took hin-~ 

8 II . I II back to CalifOrnia \Vithout informing Mother. Mot.l-ter believes Father v·;as attgry after having !earnedj 
9 II I 

10 
II she had reconnecied with a former boyfriend, who lived in Florida. I 

1 1 II Father immediately filed Petition for Dissolution of Marriage in the Superior Court ol 

II_ --- . - - . - . . . . . .I 
i 2 II Ca!I!omia, Cou..'1ty o! Los A_Ylgeles, case No. YD042 i 45, on December 2!, 2001, and obtmnedj 

II I 
i3 J ten1porar-y custody in having tnade false allegations of lviother abandoning Gabriel tn his Order to ShuWI 

14 II 
I Cause for Child Custody, Visitation a..71d Permission to take !t¥1inor to A.rizona for Christmas. 

!5 I 

16 ~~ On January i 8, 2002, Mother fiied a Response to Dissoiution of Marriage and a 

i 7 II Responsive Declaration to Oider to Show Cause w1d after a two day hew-ing, on February 21, 2002, the 
II 

18 II - . . . -· .. . - . . - -- . II Court 1ssuee1 tts t•tndtngs a_f!ct Ureter .J\tter Heartng. 

!9 

20 

2i 

22 

23 

24 

25 

Pursuant to the Californta Order, page 2, paragraphs 2, 3 and 4, it states: 

"'The pa.rties are a\varded joint legal custody of Gabriel, born 
Septen1ber 27. 2000." 

"The pa.~ies are a\varded joint physical custody of Gabriel, each 
pw-ty to have equal time with him." 

~'Gabriel shall spend alternating t\VO \Veek periods v;ith each 
parent." 

26 Mother had infOnned the Court that she vvould be living in Florida, and expressed he~ 

I 
27 II I 

11 concerns of ihe altemaiing iwo week oarenting iime based on the fact that Gabriel was onlv a vear and a1 
II - • - " " I 

28 

2 



. 1 I 
11 half old, the prulies lived in two different states and it would be costly for the pru-ties to travel back & ... ldt 

I 
2 fOrth every two week..s from state to state. At no time du..ring the hearing did Mother say she woul~ 
3 

[ move back to Arizona. I 
: 11 3. Mother denies the allegations contained m paragraph 3, a11d alleges that during the tw1 

6 II weeks she at1d Gabriei were tn Florida, Father made several harassing c.ails to her making derogato~ 
II I 

7 
JJ corruiients atid tl1reatened both her a.iid her fainily. In fact, u.,e last night of rv1other's parenting time witi-~ 

: II Gabriel, she witnessed Father on her property tinkering with the engme of her vehicle. Father !eft in ~ 
II cab as soon as the front door opened. iviother did not feei safe and when it was time for her next twd 

to I 
weeks, she tried to gather the necessari fu.Jlds to fly out to get Gabiiel and bring someone along to assis~ 

I 
!! 

12 her during the exchELnge. However, Mother simpiy did not have the funds to travei to Caiifomia an~ 

13 1 
J return to Florida and inforrned Father she did not have the money. 

1

1 

14 I 

15 
II During the following weeks, Mother received several calls from Father stating he coull 

II....... ·-···, •....••.•••• ·-· .... 1 
16 

II not nanOJe taKmg care or uaonei ana wameo to gtve ntm oacK to her. Mother oeggeo rather to call ht1 

II I 
i 7 II attorney so ~v1othcr could irru-nediately take custody of Gabriel. Father nevei made the call to hi~ 

II 
18 II • • •• · · - - · II attorney anct stopped all contact wtth Mottler. 

II 
!9 

4. Mother ca..n neither admit or deny the allegations contained in paragraph 4. 

:: 'I 5. Mot.'ier denies t.'ie allegations contained m paragraphs 5 arid 6 and alleges that m th, 

22 II Spring of 2002, she \Vas forced to move due to finfh~cial hardship and provided her home telephon~ 
II I 

23 II ~ • • • . ~ . . . ..... •. ... • ....... • - • • - ---- • • . • - . I II numoer ana aaaress toner anomey tn La1nom1a. un Mtl..rcn 1), LUOL, MotherJs attorney t!led a Notte~ 

24 II I 
II a 1'-~on-Availability of Counsel with die CaliforrJa court stating she would not be available from ~vfarci-J 

25

113 i, 2002 Lhrough Aprii 8, 2002. See Exhibit "A" attached hereto. 

1

1 
26 II 

27 11 In the Summer of 2002, Mother did remarry beiieving that her marnage had bee1 

28 II dissolved and gave birth. to her second child in July 2003. (~v1other has been divorced from this marriag~ 

II , I 



II I 

'~I I 

II ~~~~: 
II 
JJ since Jvfarch 21, 2011). tvfother has reason to believe that Father is still n1ar-cied to Kimberly ShriversJ 
II I 

2 II _ _ __ I II \Vhom he ma..'Tied on November 22, 1997 in Nevada three yea..TS prior to marrying Mot.l-ter on ~A.ugust 261 

3 II I 
112000. See Exhibit "B" attached hereto. \ 

: II From Spring of 2002 to the Fall of 2003, Mother resided at L'ie same address and had th1 

II ~ ~ ~~~ ~~~ ·-~--1 
6 // sa.rne phone nun1ber she had provided to her attorney. Ali commu.'lication stopped ttom Father in 20021 

II I 
7 II desoite the fact that iviother had the same email address Father had sent emails o.-revtousl.v to her. Id 

II • I 

8 II I 
JJ \.Vasn't unti11'-.. 1ay of this year, that 1'-y1other closed that email accou.'lt. Father made no attempt contact tq 

9 II I II Mother at aii during this entire time and Mother had no idea where Father and Gabriel were living. 1

1

: 
10 

11 II 7. MoL'ier denies the allegations contained in para1;;1aphs 7 a;;d 8, and alleges that m 20071 

II · · · · . . ~ ~ ~ - ~ ~ ~ Thid 12 Jl she recetved a phone call ttom materna! gra.11dmother saying that Uabrie! wa.11ted to speak with her. . ... 1 

II I 
l3 II I 

11 was the first contact iviother had from Gabriel for over stx years. During their phone conversation1 

14 II I 
II Gabriel told !vfother ho\v much he missed her ~'1d told her that he \Vas going back to California that nigh~ 

!5 II I 
II • . • • . ~ . . I 

16 
II ana wasn't !oo!<~mg torwan! to !L I 

i ~II A few days later after Gabriel returned to California, MoL'ier received a telephon1 

[8 II - . . - - . - -- . --- J II message ttom Uabne! telling her that lt'lis was not a good time for her to become involved in his lite andj 

19 II I 
jj she had nussed her chance and he no longer wished to taik to her. A few days later, the number wher9 

20 II I 

II Gabriel was calling from was disconnected. 
1
ll 

21 II 

22 11 Mother made several caiis to CPS, police oft!ciais a'!d missing persons in F\oridaj 

23 II Arizona and California, but could not locate Father or Gabriel. I 
24 

;

1

l ;
1

l 8. Mother admits m pari the allegations contained m paragraph 9 and alleges that m 2009J 
~ I 

II 1 ,. • • • ' I ... ....... •• • ' 0 ... .• •• 0 • • • alll II sne ma an Imemet searcn ror !' amer~ s name ana came across mronnanon mat ne was mcarceratea 1n ~ 

26 II I 
II federal detention faci!it'; In At•izona for charges of forgery a.td theft. ~v1othei irruuediately went to se~ 27 . 
II 
II_ . . . . .. . . ~ . ~ . . ~ 

28 II !'ather in prison dema.11dL11g to t<-"~11ow w·here her son 'Nas, but he refused to tell her. 

II · 



II I 

'II .1 

~~~~~~,1'' u~~·p·-,'~,qJ'I 9. Jviother adnuts 1n part the allegations contained in paragraph iO and alleges that ..... ..,_ 

2 II ~.,1other's efforts to locate Gabriel, it \Vasn't until February 13, 2011, that she received a five page lette~ 

3 II I 
II _ _ • . . . • - , . ~ • . • - • . . , ... •• • I 
111rom r at.ner apo1og1z1ng to ner tor keeptng l_iaOnel away rrom ner wnere1n ne states: ··1 reauy am .5orry Jo~ 

4 II I 
II causing so much ntise;y, unhappiness, anger and whatever else I may have caused" a."ld "!did have ant 

5 II I 
II . . . - . . . . . . . . . . . . . . . . I 

6 II active and signi}icant part in pll..Shing you away. n Father let Mother lcnow that he had exp!mnea thq 

II I 
7 IJ situation to Gabriel as well and had provided him with her contact information. See Exhibit "C~' attachedl 

II . I 

hereto. I 8 

9 

I !'ather also sent a letter to Gabriel on February 11, 2011, iettino him know thHt hP's mHrl~ 
10 ~~~~~I ~-'··---o ·----- ---- .. ---· ---· ._ ------, 

1 1 "several misiakes the past ien years" and thai he had been in touch with his nlother and that she wants td 

',• II . . . . . . . . . . . .. . . 
12 II get to !r .... 'lOW him a11d tlJ.at it has to be Gabriel, s decision. Father tells Gabriel "when I got custody of you ~ 

II I 
13 II did I!O out of mv wav to make it difficuit for her." ,II 

II ~ - - • -- " 

:: II Father ends his letter to Gabriel saying "But after my years of drug use and neglect anl 

II. . . .. . . . . . • . - . . • . . ... J 

16 
II !Jetng an trresponst!Jte assnote you were aDte to Jorgtve me so 1 ask that you try to }orgtve Iter as well~ ~1 
II I 

17 II See Exhibit "D" at:.ached heieto. I 
is II Mot..fter inunediately wrote Fat..fter back and t.i-teir correspondence continued leading Mothe1 

t9 II I 
11 to believe that not onlv would she be reconnected wiih Gabriel. but Faiher was now encourailimz it. Iviothe11 
II • ' - - I 

20 II I 

II also lea."Tied who had been ca."ing for Gabriel the past four yea.--s while Father was incarcerated. I 
2111 ·- ··• .... •• .............. I 
22 II !I.J. Momer aamns m part tne a11eganons contamea m paragraph 11 am! a!!eges mat !Jotn m1l 
23 II tv1ot.1.ei and Piocess Server, Lfut.Y \Vl1ite, weie informed on moie thfut once occasion that U'ie facility Fat.'ted 

II . . I 

24 II I 
11 \Vas being detained at was for illegal aliens ar1d that he \Vas being deported back to Ca.11ada. See Exhibiq 

25 II I 
II "E" attached hereio. I 

26 

2i 

28 

[I 11. Mot'lei admits m pait t'le allegations contained m PliiiW"Ph 12 a.-;d alleges t'lat in Maic~ 
20 ll, MoLher had her first conversation wtttl Gabriel. Mother learne-d that Father had been a.rrested here i~ 

5 



II I 

]1 Mj 

II Atizon~ fuld when the police caine to Fatlier's hon1e and attested hin1, Gabriel went next door to ..., 
II II 

2 II _ II neig..l-tbor's home at1d ca!!ed Liz Mun.oz, \vho lives in Carson City, California, asking her to come a.rtd ge~ 
3 11 I 

him. Father told lvfother that he had given Liz iemporary guardianship of GabrieL Nothing has ever bee~ 
4 

5 

6 

7 

9 I 

filed with tl-:e California Court confirming tl-:is. I 
,... .... " ,_ ~eieph:nic :onta:t continued on a reguiar basis a..nd pictu.res were sent to Mother as weii ~~~~~ 

uaune1 s scuOOI recoruS a.11u graues. 

12. Mother denies tl1e allegations contained u1 pa..'1lgraph 13, and alleges t.~at 1n Ju.'le 201 q 
I 

II,... .• , ...... , .• 
had iwo visiis iogeiher. The first visit pianned was a weekend visit m Caiifomiai IVwmer ana uaone1 

lO I 
11 \Vhen ~v1other a,."rivcd, she was told by Liz that she had plaiiS with her fainily and Gabriel a.1d agreed to le~ 

!! I . I 

~-. . . I 
12 lljabnet go to Mother's hotel for a few hotLrs. This was first reu..ruon between Mother a.nd Gabriel tn te~ 

I I 
i3 I I 

11 years and was very emotional for bou;. Gabriel expressed his desire to be with rvfother and his half-brother.t II . . - I 
t4 II I 

II Sage, age 8. Mot...l-ter asked Gabriel if he \Vished to stay \Vith her over ni&'lt. Ho\vever, Liz \Vould not aiiov.t 
!5 II I 

16 
II ii and Gabriei ieft wiih Liz crying and very upset I 

~v1other a..,-a..*'lged for a second visit two weeks later, again driving out to California for th~ 
I 

i7 

18 weekend. tather had m.stn.tctec! L1z not to a!! ow Uabrie! to be alone with. MotlJer fOr fear of her kidnappin~ 
I 

him. Despite FaU'1er's wa.inings to Liz, she allowed tv1other and Gabriei to spend the weekend. togethe~ 
- - I 

!9 

20 I 
!:lftPr seeing them interact a..t'ld having listened to } .. 1other' s side of the stor; of ho\v all these ye~--s she didn '~ 

I I 21 
I , • ,....., , . • • • ..... .• • • • • . ... • I 

22 11 KnOW wnere uaone1 was ana now tamer naa Kept Dim trom her. I 
It was du..-i.ng that visit that ~v1other discussed with Gabriel the possibility of moving tq 

I 
23 

24 
A_rizona with her and Gabrie-l expressed to her tlJat it was his wish to rematn in California for the comin~ 

25 I 
1 school vear as he was goutg tnto the fifth grade and he would miss l!l'aduaiimz elementarY school with ruJ I. -- - -- . I 26 

27 11 friends. l\1other discussed \VitlJ. Gabriel tlJ.at she \VOuld tr; to make t.Jmt happen, but would want to see himl 
II 
II • • • .. , •• 

28 II aunng nouaays ana me summer, 

II 
6 



II I 

·11 ,\ 

1;1~~1;111 :,., W~Q. uA::r,·,-,., _.,, ... ,,JII 13. Mother denies L'ie allegations contained m paragraph 14, and alleges L'iat .. ~ - c _ -, 

2 II previous visit t.i-}at _.rv!otl-ter told Gabriel she p!an . .ned a fa.rni!y vacation fOr the third week m. July In Sa.1 
3 II I 

II Dieszo and would like him to come. Gabriel was verv. excited and agreed iu go. :iviother sooke to Liz abouU II - - - . I 
4 II I 

II this when she retu.'11ed Gabriel to her a.'1d Liz requested t.J.:at M:ot.J.:er tel! Father. I 
: II Pians were made that Mother wouid pick up Gabriei from Liz on Saturday, juiy i st" an1 

7 II return him to her on Sunday, July 24th. rv1other had continual telephone contact witli Gabriel &Jd theyi 

• II _ _ I II discussed their upcotl'..ing trip a.'ld \Vere both excited about it. On July 14, the ~~y befOre L~e trip, Mothe~ 
9 II I 

II received a voice messal!e from Liz saving the Gabriel had iust gotten off the ohone with his Father anal 
!0 II - . - . - . I 
11 II Gabriel was no longer comfortable \-\it.l-t t.l-te t.-ip a.t,d did not want to go. l\.1other irru-nediately called Liz an~ 

II I ·- II ... - . . . - . . . . - ... -. . . . . . . . . . . . . . I 
12. II spoKe onetly aoout n nerore speaKing wttn uanneL vannel tol<-1 Mother tnat ne was no longer tnterestea Illj 

II I 
13 II I 

11 going on vacation with her and aaJy further weekend visitation for tt'iat niatter. Despite tv1other's efforts tQ II- - I 
14 II I 

Jl find out \Vhat had cha..'lged Gabriel's mind, he just kept telling her he "\vas simply not interested." 
1

1 
15 II 

i
6 

11

1

1 Tne iUllowing day, l'viother received a caii from Father who iold her that he could not id 

I 
ii I good conscious allov..' Gabriel to go on t.l-te fa.."Tiily vacation because of her ~~erratic behaviour" In t.l-te pasq 

~~ I 
••• - -· • • • • - ••• - • • • • • ••• • • • • ·- • J 

~ma n_1s tear ot ner KJOnapptng ljaOneL t atner ended tne conversation tellLng Motner t.hat n sne attempted~ 18 

20 

I 
l\1ott1er also received a call tha~ 

I 
19 

to remove Gabriel from California, he would bring charges against her. 

- - . . - - . - . . - I 

1 1 a..fternoon from Liz 'Nho told Mot-,.er that \Vhatever she had said to Gabriel on the phone tlte day be tOre had{ 
2

i II I 

22 II him very upsei and she needed io gei counseiiing for him to cope, so she wa~ going to have him in ari 

23 II undisclosed location while Mot:.'ier was in Sari Diego an.d L'iat Gabriel no longer wished to speak wiL'i her.l 

24 
1

11
1

11 
Mother was devastated and called Gabriel once while on vacation a.11d made nu.rnerous call~ 

2s I 
II once she retur11ed on July 24th through August 4th, but no one answered the phone or returned her calls. 

1

1

1 
26 \1 

I I 4. !\1other admits in pa..rt t.lte allegations in pa.rt contained in paragraph I 5, and alleges th.at c~ 

I • . ••h > • • • " r • • • • • - , , , . , , , • . • , I A.ugusl y-, sne rece1veu a pnone can rrom counsel uno.ers1gneo. mtormmg ner tnal ne naa JUst rece1vea ~ 

27 

28 

'I , I 



' 11 IIIIi 

II 
II complete copy of her Califorr.ia Cou.."t file which had been archived a.*'ld informed her that she has joinq II - I 

I 
2 !f - - - . - . . . - ... I 

!ega! a11d physical custody of Uabrie! and t.here was not..h!ng preventing her ttom gotng a..nd getting UabneL / 

3 I 
After carefully considering all the options. tv1other cwne to the conclusion that unles~ 

I 4 

5 
Gabriel \Vas made to go 'vVith her, she \vould never be given a fair cha."'lce based en t.~e past and Fathe~ 

6 1 
having aiienated her from him aii these years. Mother drove to Caiifornia the foiiowing night I 

7 11 On August 7th, Mot.';cr contacted the local police depa.~u-nent requesting assista.;cc a.•1 

8 II . . . _ . . . . _ _ . _ I 
II when t.~ey arrived at the home where Uabriel was living witll Liz, t.i)ey were not home. Une ot t.t'le ott1cer~ 

9 II I 
II called Liz and left a messa2:e to contact him and suggested lviother trv cailing her. Liz answered the phond 

!0 II - -- . - . I 
II I 

1 1 II when Mother called and was instructed to bring Gabriel home wit.l-:in a.'1 hour. I 
j2 \Vhen Liz arrived with Gabriel there were severai of her family members with her and i~ 

i3 I 
was very emotional for all involved. Gabriel was in tear-s an.d expressed to rv1other tl1at he did not wcu1t tol 

l4 I 
I 
1 go a..tJ.d insisted she call t..l-te police back to the house so he could tell t.'lem ti-}at. 

1
1

1 
!5 

16 
Moiher caiied ihe poiice officer and requesied ihai he reiurn. Upon his arrivai conversaiioruj 

I 
ii with Liz, lv1other and Gabriel took place aJld th.en t.'ie officer instructed Gabriel to gather his things, ar1d sayi 

I 
.. .. - - • . ·-·. . . . .•• •. . • I 
his goodbyes. The ottlcer also Instructed Mother tllat lt'!ey were not to !eave u..rlt!! he retu..rnee! 1n about t.flre~ 18 

II 19 d hour-s. A11 hour later. 1v1ou1.er contacted the police depatti11ent and requested an officer to retwu. so the~ 

II . I ~0 

II could depa..rt. \Vhen th.e officer a..rrived he requested to speak \vith Gabriel in private seei.11g hc\1/ trau.TTiatiq 
li II I 
22 II ihis was for him and in a matter of minuies approached Mother and ioid her wiih Gabriei ihere ihai h9 

II I 
II . I 

23 ! ! promised he would keep w..,. open mind and agreed to try living \\<ith her. ! 
II I 

~4 I I -. - . . . . . . . . . . _ .. . J 
11 ~1nce Uabne! has come to !lve Witt'l Motl-}er, he has integrated w1th a!! ta.rnt!y members a11~ 

:t5 II I 
t \has bonded with his voWiger brother. Sage. He eniovs the familv oei.s~ has learned to swim~ has starte~ II • - . - " • • - . - I 

26 II I 
! I school, has already made friends at1d has had play dates aJ1d sleepovers. Gabriel is excelling in school ar1~ 

27 ! I I 
I I. . . . . . .. . . . . . . . . . . . - .. I 
111s engaged wtth con1Jnu...rut1es to ~c;:stst children wttt'l !ower VISion, has been provided With a laptop tor ht~ 28 

II · 



II I 
II school 
I 

work an.d has two half hour sessions of touch-typing weekly. ~v1ot11Ci was able to celebrateJ 

I 
2 Gabriel's birthday \viti-} him fOr t..h.e first time in ten years. 

3 
lviother noticed that Gabriel first arrived to live with her that he constantly doubted hi~ 

I 4 

5 
abilit'-i to do a....,yt."ting a..'1d had never been encourage to do things for himself. t-.. 1other is tn tl1e process o~ 

I 
6 finding a cotmseior for GabrieL Mother has had several discussions with Gabriei about his iivin~ 

7 arrangements and he has expressed to her that wishes to spend time with both parents. I 
: I Mother has allowed and encouraged telephonic conununication with Fat.fJ.er and allow, 

1

1
1

1 Gabriei to speak freeiy with Faiher whenever he caiis. Mother has aiso encouraged Gabriei to have reguiml
1 lO 

1 1 II contact with his friends in California atld even fou11d t.'leir phone ntuubers for him. ~~~ 
:: 

1

ll

11

1 i5. Mot.fJ.er denies the aiiegations contained m paragraph i4, a.11d aiieges that she has 

aliowed telephonic conununtcation berween Gabriel and Father. tv1other does have smne concerns 

14 
[1 because during their telephone conversations, Fat.t,.er drills his son for details about !' .. 1other's life and 

!5 I 

16
1

1 

requests Gabriei gather information so he c;m buiid a C"<e against her. Father teiis Gabriei that when 

i7 II he gets out. "he's going to fix this" and come take hin1 back and has even told hin1 that his tvfother iS 

II 
iB II going to go to jail. Gabriel also speaks \Vith Liz on the phone, but their conversations are usually In 

19 11 II Spanish. 

II ,., 
tv. 

20 

2! 
rv1othei can neither admit nor deny the allegations contained in paragraph 15. 

22 l 7. Mot.l,.er admits In part the allegations contained 1n paragraph 16 a..ttd alleges that on 

I 
23 I Seotember 14. 201 1 .. Father was served. I • . . 

24 I 

25 

111

1

11 

18. Mother denies the allegations contained in paragraph 17. 

19. Mother admits 1n part the aliegations contained In pa.ragraph 18 regarding Father and 
26 

II Gabriel having regular contact since he at--rived in Arizona and can neither adn1it or deny the allegations 
27 II - -

II 
28 \\that Gabriel wa..."lts to ret'..1rn to Los .l\.~"lgeles to live with his Father. 

II 
9 



2 

3 

Arizona is not the Chiid's Home States 

On October 4, 2011, Father filed &"1 Application for Order a.~d Supporting Declaration 

/I in the Superior Court of Caiifomia; County of Los Angeies; Case No. TD035397 and the parties are 
4 II 

II ordered to attend rv1ediation on "t~ovember 4, 2011 at 10 a.nl. , II There iS a hearing also scheduled for 

See ExP..ibit '"F7
, attached hereto. 6 II !vfarch 22,2012 at 8 ~m 

I 

7 Faiher in his "Deciaration" fails to accurately state the facts including most importantly 

8 'I that he has been incarcerated for t.'le past four years in the state of Arizona. See Exhibit "G" attached 
9 I 

I_ 

1J hereto. 

:: II 
12 JJ Custody Jurisdiction an.d Enforcement .l\ct (UCCJEA) and A .. R.S. 25-1 rn 1 

Fatli.ei claims that Arizona is not tlie child's home state puiSUfutt to the Uniform Cl'Jld 

i3 11:,1: 

i4 

Although Gabriel has been in California since 2007 ~ both Father and iviother have been 

II residing in the state of Arizona a11d based on Father's contemptuous actions in failing to notifj ~"1other 
t5 II 

II. -· . -. - . - - - _ - - . . 

1
1

1
1 immediately upon hJs 1ncarcerat1on, Mother had no !c11ow!edge as to Uabners whereabouts. 

!6 

1111 Further, Mother domesticated the California Order Immediately after having contact 

18 II with Father for the first time in a!! these years. Due to the case in California having been inactive 

19 II II several years ago, it was sent to archives where Iviother obtained a copy of the entire court file. See 
20 II 

II Exhibit "D" attached. 
2i II 

2211 F at.her had to fiie a new action in the state of Caiifornia a_nd did so after the hellring heid 

23 II on Seotetnber 26, 2011, having been fully infonned that the Califon1ia Order had been don1esticated in 
II -

II I' the state of ~Asizcna en August 11, 20 ll. 
24 

25 
Pursuant to A.R.S. 25- i 03 i specificaiiy states that this Siate has jurisdiction io make an 

26 

27 
initial child custody determination if ....... "tlie cliild is absent f;om tliis state, but a parent o; person 

28 acting as a parent continues to Jive in this state.'' .AJthough Gabriel did not Hve with Mother tn 

10 



II 
11 At-izona until August 7, 2011, 17 days prior to filing her Ernergency Ex Parte Petition for Teniporary 

2 Orders Re Custody on l\ugust 24, 2011, bot.l-t Mother an.d even Father \Vere living 1n the state of 

3 

: r'"M, 
6 

Jurisdiction to l\1od.ify the Existing Determination 

Father alleges that t.i-te A.rizona Court does not have jurisdiction to modify a child 

7 custody detenn.tnation made by a court in another state pursuant to A.R.S. 25-1033. 

8 
l1-... R.S. 25= 1033 states "except as ot..t,er wise provided in 25-1 034." 

9 111111 
lO 

A.R.S. 25-1 034(A) ciearly stares: 

11 "A Cou;t of this state has te;;;porary en;e;ge;;cy 
jurisdiction if the chiid is present in this state and the 

l2 11 ritiid ita..: hl'Pn abandoned or it is necessary in an 

111

1 ~;;,~;g~;;;y ~~-;;otect the child." 
i3 

14 Gabriei was abandoned by Faiher in 2007, when he was arresied and has bee~ 

I 
15 11 incarcerated at the Deparuncnt of Corrections in Eloy, Arizona. Gabriel has not been in Father's care forl 

over the past four years. I 16 

17 
Arizona took jurisdiction when tv1other brought her Ernergencv Petitton before the Courd 

- - • I 

on August 24, 20!! attd grattted her tempora.ry sole custody on September ! 9, 201!. I 
18 

!9 

To 0 I .1 • T"' •• 1 1 ° 0. ,. I 0 0 0 ° t k • 0 • -..• 0 0 I" .I I 
20 n IS c1ear mar ramer nas no oasis or menr ror onngmg ms Monon ro UISmiss oerore m9 

2i 1\ Cou..1. ar1d based on the foregoing, ~v1other respectfully requests that the Court deny Father's rv1otion 
I tq 

II 
22 11-. . II LJlSffi!SS. 

23 

24 

25 

26 

27 

28 

1 } 
RESPECTFULLY Sl.JB1\11TTED thts / J day of October, 2011. 

DAVID L. GO~FAPJ!, ESQ. 
ATTORL~EY FOR RESPONDENT 

11 

I 



II 
II <;PPY oft1.e foregoing delivered tJ·_.is 

2 
jV,/M day of October, 2011, to: 

1 r 
3 ll The }{onornble John Ha.-u~ali 

Jl Maricopa County Superior Court 
4 

5 

6 

7 

9 

!0 

I I 

i2 

i3 I 
I 
I 
II 

14 II 
II 
II 

!:5 

lh 

i7 

18 

!9 

20 

2i 

" « 

23 

24 

25 

26 

27 

28 

II 

COPY of die foregoing mailed L'lis 
same dayio: 

Richard Riess 
406 12 E. Lincoln Stieet 
Carson, Caiifomia 90745 
Respondent 

Rv 
-J 

\) 

' 

i2 
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'' 

First Name: 

M!dd!e Name: 

Last Name: 

Gender: 

Spouse First Name: 

Spouse Middie Name: 

Spouse Last Name: 

Spouse Gender: 

Marriage Date: 

iviarTiage Location: 

Record Type: 

lnstiUment Number: 

Book: 

Kimberiy 

Ann 

Shires 

Femaie 

Nov 22, 1997 

Clark, NVMap 

Marriage Record 

75884 

1124 

Richard 

s 
Riess 

Maie 

Page: C904419 

Certificate Number: 

Recorded Date: 

Recofded County: 

Co!!ectlon: Nevada Marriage Records 

Certificate: Hard Cooy Certificate 

Source \nfmma1ion 

Source: 

Years: 

Nevada Department of Heath and Human Services 

1966-2007 

i9979758B4 

Nov 24, 1997 

Ciark 

Descr1ption:This collection of Nevada marriage records was provided by the Nevada Department of Heath and 

Human Services. it contains data from 1966-2007. 

Address: 4126 Tec.'lno!ogy \h!ay, Suite 100 Carson Cit'J, Nevada 89706 On the \A/eb 
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LJ ~EGAL-&ERVICE 
i 641 E. OSBORN ROAD, #7 
PHOENIX, AZ 85016 

!I.FF!DA V!T OF ATTEMPTED SERVICE 

iN THE SUPERiOR COURT OF THE STATE OF ARiZONA 

IN AND FOR THE COUNTY OF MA!lJCOP.A. 

Ca.s.e No.: !'C201! -0937!9 

~ICHAP~ RIESS Petitioner 

JESiREE RiESS Resoondent 

! ' I .arry White ! being first duiy sworn! depose and say: that i am over the age of iS years and not a 
_____ ..,;;;:::.;"'--.;:..:::;;::._ _____ party to this action~ and that within the boundaries of the state where service was 

attempted, I was authorized by law to perform said service. 

\fter due search a."ld diligent inquir-J, l h.ave been unable to effect ser.:ice of process of: {list docmnents below) 

Document I,) Sum_mons 2.) Order To Appear for Expedited Pre-Decree Temporary Orders Heari_ng 3.) Emergency Ex Po__rte Petition 
Temporary Orders Re Custody 4.) Notice of Appearance 5.) Notice of Filing Certified Copy of Judgment 6.) Affidavit of 
Foreign Judgment 7 .) Notice of Filing Foreign Judgment 8.) Petition for Dissolution of a Non-Covenant Marriage With Child 
Packet 

Upon: RiCHARiJ REiSS (A 088-664-582) 

c/o: 

Address: i iOS E. Hanna Road, Eloy, Arizona 85331 

Explain: 8/25/!! -!called tl-te Eloy Department of Corrections (520-464-3000) to be placed on the list to serve Richard Riess.! was 
advised that Cori.."1a Price is in charge of clearance for Service of Process. I left a message for her to cal! me. 
8129/11 -- t--.1.y office received a call from Eloy Depa. ... u-nent of Corrections advisL"lg me to caB Hcmela."1d Security {Irnmig.--aticn 
arid Customs Enforcement) for veiification, due to t.'le facility wheie Richwd Riess is housed is foi Illegal Aliens. The phone 
number provided was (520-466-2000). 
9/2/i 1 - i caiied (520-466-2000) hmnigration and Customs Enforcement to get cieared to serve Richard Riess. i was advised 
that they were piacing me on ihe iisr and I was cieared right now to serve Richard Riess. Tney toid me to contact the Eioy 
Prison iocated at i 705 E. Hanna Road~ Eioy, Arizona 8533 i to set up a date for service. 
9/6!11 - I called the Eioy faciiity (520-464-3000) to advise them l was cieared by Homeiand Security (Immigration and Custom 
Enforcement) to serve Richard Riess. I spoke to Corina Price and she advised me that I needed to type a letter on compat1y 
letterhead and address it to E!oy Department of Corrections and provide (Detainee's Na.rne, Detainee's #, artd reason we need to 
see t.'le Detainee) a..rtd fax it to (520~466~7750), so she could set up t.'le date for ser1ice. 
9/6/11 -I faxed the letter to Cori...,_a Price. 
9/8/ll - I received a call from Coiina Price advising me I was clewed foi service and she set a date foi me to come out on 
9/12/11 to service Richard Reiss. 
9/i2/i i - i arrive at Eioy Prison to serve Richard Riess and I was advise that Richard Reiss har.haiready been deported. 

STATE OF ARiZONA ) 

COUNTY OF MARJCOPA ) 

OI'FICIAL SEAL I 

l.Ai!GJ'}~JRB OF NOTARY 

j/ 

CHERYL L PRITCHETT 1 

M~~~~~:.i 
Ji DLG U02 
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I SUPERIOR coURT CF CAUFORNIA, couNTY OF Los Angeles 
I STREET .-.ccRUS; 200 W. Compton Blvd. 

I
I iMI~o•NU~ 200 \V. ComPton Bh·d. 

o'N' AM~Zl~cot:e:: Compton, CA 90220 
BRANCH NAME South Centrai District 

PETiTiONEKiFLAiNiiFF: R.ichaid Riess 
RESFOt..iDEi>I'TIDEFENDANT: Desiree Capua.'1o 

ORDER TO &HOW CAUSE L._J MOD!F!CAT!ON 
CZJ ChUG Cu&tod'i r7l y-18itati0n 
L..J Ch!fd Support D Spouw.l Support 
c:J Attomav Feee and C0818 

1. TO (narm!): Desiree Capuano 

D lnJunctt'"iG Order 
I I Other (speclfy): 

CASE NUMBER: 

TD035397 

20 YOU AilE ORDERED TO APPEAR !N TH!S COURT AS FOLLOWS TO GIVE ANY LEGAL REA-SON WHY THE RELIEF SOUGHT 
IN THE ATTACHED APPLICATION SHOULD NOT BE GR.AJ",."TEO. If ehUd custudy Vi vl&lbiitlo.llii an liiiW In thli proec;edlng, 
Fa.rn!ty Code Mction 3170 reqylma med!at!on Mtorn or oonC~Arnmtty with ttte h&artng ll!!t9d below. 

8. Date: Time: c:! Room: fL ,, 
l:i. The addiesa of tr.e court Is D same as noted above 0 ottFBi (spe...-it;}: 

c. ~ The parlin arc orderad to attend eusuty mediation 6Cfvie.c.;. as ioiiowa: tt/9(1: ____!£'~ 1 &>-:::- !1'!'!/~ lk~ 
-, 6-u .t~t::..L. r·" 

3. THE COURT FURTHER ORDERS thet e CO!'r!p!eted Appl!cet!on for Order end Svppcrting Decisr8ti0n (form -ttL~310}, e blank 
Responsive Declaration (form FL-320). end the foliowing documents be served with this order: 

a. (1) \ : Comr:ieted income and Expense Deciaration (form FL-iSO)and a biank lnCOtnB and Ex08nse DeclaratiOll 
(2) Com~ated FinarrCial s:ara;,,vnt (Simplif,ad) (f0.~m FL·155) 6nd a bla.1k Flnat;cial Stateniant (Sfmpllf'rad) 
(3) I I Completed Property Decleretlan {form FL-160) and a b!e.nk Pro,nerty Dec!sretio.'1 
(4) CJ Points and autnorltles 
(5) CJ Other (spet:;/fyj: 

b. c::J Time for D service c:J hearing is shortened. Service must be on or before (dsiei: 

Otrte: 

My responaive Ceeiarailon must 00 served on or before (tiaiej: 
You are ordered tc ccmpty with the tcmpornry crdsrs attached. 
Other (specify): .. ' 

OCT 4 2.Qd\ 

'.;..:;::·•· I ·r •' • • . -
....,,,_r·ni..i'..J M.LOWAY 

JUOICW. OFFlCE!.R 

I ~OT!CE: f! y~ heve ~"ttld~n f:'cm th~: ~~~nstdp, t.-:= c~rt ~ rnq~lmd to ~~ar ~JiT'r&o'1t of -~hUC: aup-.,ort ba&&d 011 the 
1•ncomea or DOUI parana. Tne amoum or c:nnCI euDDOn can belarae. n normallY continue& until the child ta 18. You should 
~~-~~-~-c~·~-:_;:!t~.~nf;:rm~!on ah"'L.-t_yO'.:rflne.nC:ee. Otherw!ei, the thUd eUppCf't order w!!! be based en t.t-ca 
1•mormauon suppueo DY mu omer paranL 

J Yu~ ~nut tiii_!• ~o pay ii'if fee ~11.1! -~~~tHin~ ~n_rwponau W_tn~_91-Ura~.to Bi\gwGauaa (inciuding a compieted income 
11na I!XDensa IJeCIBrallon lf<lrm FL-1 liUI or FlnanclallltaUIInent fS/mDIIIIIHillfonn FL-1551 that will ahllw vour flnancaal. In 
1 th1 •bMnce of an order 8fM;Mi.sr!!ng tl!'ri~ t.tte O!'!g!r!a! of !..,. resj,on!!ve dic!are+J!!n must be f!!ed With the court !rid-= :.;,..fl. 
1 !!~-'=~ ~ -~~~ _E~ :,t !~ !'~=:~- ~rt.,~)"a ~fore ~""n; .=,saili!Q.. da"-:&·. Add. flwu ca~~r d~iD !f y~u wrvv ~ mill Wtmln 
1 \otf:lnrvmJa .. \~ ""'gg• or ~·v•~ ,..-rvceaurv 1uu:. ror OU18r ••u.uruone.J 1 o aeamnme c:oun: ana caJUnaar aaya, go tO 
1 www.coumnro.ca.govtH/thelplcourtcatondatSI. · -

Req~b! fttr Acccmrr.cc!=t!cne 
Aiii:iUve ihriening ayatems, compuier~uuiaied reai-iime c.apiioning, or aign iangUage interpreier aervlcea ere avaiiaDie If you asH at 
leaat five days before the proceeding. Contact the dark's offiQa or go to www.C()(II"fJn1b.ee,QQ~-' for Rtq~M ~ Acc~modetlon~ 
by~.! W.th DJ~'!!tle.! e.'Jd Respor.=e (Form MC·410). (CM! Ced3, §M.S.) 

Fotm AdopaKI ftlf ilianclatuy uu 
Julic:ilj CN1CI of Ct!irvn. 

Fi..oXiG iRvv, Jin.liry 1. 4Wii7j 
O!lDER TO SHOW CAUSE Fanwy Coot, II~!, 270 •1 eeQ., 3000 et 

1«1-. 3.!00 .. MQ., .(3QCI 
orww.CCilD'll'rtlbC.QO't 
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FL·1 08/GC-120 
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DECLARATiON UNDER UNiFORM CHiLD CUSiOOY 
JURISDIC110N AND ENFORCEMENT ACT (UCCJEA. 

1. I am a party to this proceeding to determine custody of e Child. 

1

11 

FQRCOORTU .. (}1<1. Y 

--1 --- .... • "''ft'1' VI' 
i\ntr.~AL f WI!~' 
~~ ..... ~·--

'- . --·· OCt 04tUn 
•-. - ~ .-Y"'"f nc:!. 

i~OS A,.~~ t~~'i'm 
__ ..........,'D'tnK. L.vv ... --­
,.,ll"'OJ:U.-·- -----

TD035397 
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PLAINTIFFiPETiTlONER: Richard Riess C.~SE NUMBER: 

OEFENDANTtRESPONDEN'T: Desiree Capuano TD035397 

OECL.ARA ltON 

(This form must be attec.~ to enot.'HN form or court paper before !t oen be filed rn court.) 

1 seek an order dire~ting Respondent to immediateiy reium Gabriel to his home state of Ca.Hfomia and to my 
care and custody. Respondent has been absent from Gabriel's life from February 2002 until March 201! and 
has had no contact with me Oi Oab;iel during that time. Oabiiel has been iesiding in California, exclusively, 
since july 200i. Respondent currentiy resides in Arizona. On Augusi i, 20i i. whiie i was out of town, 
Responden-t took Gtt.hriei from his home in Carson~ Caiifomia; against Gabriel's win and without my 
knov·J!edge or consen4 and took Gabriel to .A.rizona where Respondent immediately filed an ex parte emergency 
custody petition in t.'ie Superioi Court of Arizona (case no FC201 t ..093719). The petition was denied by the 
Arizona court, however, Respondent h!lli commenced a new cutody proceeding in Arizona. Respondent has 
also attempted to obtain an ex parte order of protection against me7 in the Arizona Court, ba.rring me from 
having any direct visitation with Gabriel. 

i first commenced custody proceedings for Gabriei on December 2i~ 200i (case no. Y0042 i45). i was initiaiiy 
granted emergency custody of Gabriel be-eause- Respondent had taken Gabriel to Phoneix, AZ then !eft him in 
Phoenix with hei mother while she moved back to Florida- leaving no forwwding information. A temporary 
custody hearing was held oo February 6, 2002 and attended by both parties. At that time the Court issued an 
order granting e.ach party equai custody of Gabriel; with e.ach pa..rty to have physical custody in two week 
increments. Respondent took custody of Gabrie! on t.~at day as directed by the Cow""t. The Court prohibited 
Respondent from driving cross count.:-; with Gabriel and Respondent staied she would immediately move back 
to Phoenix, AZ with her mother. Respondent then.immediateiy drove cross country with Gabriel; to Florida. 
Two weeks !ater ! flew to Florida to pic~ up Gabriel from .Respondent. Thereafter, Respondent made no further 
attempts to pick up Gabrie! for her periods of custody. 

in May or june 2002 Respondent married another man (Michaei Capuano) in Fiorida while still married to me. 
ln September 2002 Respondent bec.ame preg.'1ant witJ, her new husband. At that time Respondent changed her 
address and telephone number CL"ld did not notify me o; her att~mey of her new whereabouts. From that point 
neither I nor Gabriel received any further contact from Respondent- excep~.for one teiephone caii in May 2007. 

(c-Ontinued on next page) 

Data: Octobei 4, 20 1.1· 

RichardRiess 
(TYPE OR PAINT NAME) 

D Attcmey for D Plaintiff LZl Petitioner 0 Defendant 

0 Respcndent ri Other (Specify): 

A 1 1 ACHED DECi..ARA TiON 
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PlA!NTtFFIPETfTIONER: 

OEFE.NOANT!'RESPONOENT~ 

Richard RieS-s 
Desiree Capuano 

(continued from previous page) 

DECLARATION 

CASE NUMBER; 
TD035397 

Respondent ~ade no attempts to establish contact or to have a relationship with Gabriel. During the 

MC..Q31 

period of time from 2002 until the present mine and Gabriei's contact infofttiation has been avaitabie on the 
internet. 

During the nine yea.-s t.'lat Respondent was absent from Gabriers 1HC 1, with the help of a friend, Liz t-.1unoz, 
cared for and raised Gabriei without any assistance from. or contaci with Respondent. 

Due to Resp.cndentls disappearance in September 2002 Petitioner decided to put the matter of Gabriel1S custody 
on hold to allow Respondent a fair and reasonable opportunity to participate. 

In Janua.ry 20! 1 I located Respondent through en investigator retained by me. I then estab!ished contact with 
Respondent so that Gabriel may have t~e opportunity to meet and possibly to know his mother. In June 20! 1 
Responden~ who then and now, lives in Phoenix, AZ made two trips to Los Angeles to visii Gabriei for the 
weekend. Those were the oniy times Gabriei has ever met Respondent or been in Respondent's presence, 

On August 7, 20!! while! was out of town on a !ega! mattaer, Respondent came to Los Angeles and took 
Gabriel, against his will attd without my knowledge or conseiit, to Aiizona. Respondent than immediately filed 
an ex parte petition for tmergeney.cuswdy irt·the Superior Court of Arizona. The petition was denied by the 
Court in Arirona. Nonetheiess: Respondent has commenced new cu.stody proceedings in Ariz.ona (aithough 
California was, and is, Gabriel's home st.ate under the UCCJE.A.) and has refl.Jsed to return Gabriel to me cr to 
his home state of California. The Aiizon.a C.o~rt also issued an urder prohibiting the removal of Gabriel fiom 
ihe State of Arizona pending the outcome of that proceeding. Respondent did not infonn me that she had fi ied 

an ex parte petition or that she had commenced new proceedings in Arizona until September i J; 2011. On 

September ! 4, 20 1 ! l informed Respondent 1 was considering going to Phoenix to visit Gabriel on September 
I 8, 2011. R~ptJndent then sought an o;der ofpfotection, ex pane, in the Arizona Court, bwring me from 

(continued on next page) 

! dedare under penalty of perjur; l--"lder the laws or the State or C:c!ifcm=a that tha foregoing is t"'..;a and correct. 

Date: October 4, 2011 

R !chard Riess 
{TYPE OR PRINT NAWE) 

0 Attomey for 0 Pieinilfi 0 Petliloner 0 Defendant 

0 Respondent 0 Other (Specify}: 

ATIACHEC CECL.ARA TION 
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FLAlNTlFFlPETiTiONER: Rich~P(! ?Jess CASE NUMBER: 

OEFENDANTIRE:SPONDENT: Desiree Capuano TD03S397 

DECi.ARA TiON 

(continued from previou~ page) 

visiting Gabriel pending the outcome of that proceeding. The request foi t.~.,e order of protection was denied but 
the Arizona Court did issue a temporary order requiring Court approvai before I can visii Gabriei. 

S\ncc August 7, 20 ll I have made numerous attempts to resolve the matter amicably and in the best interest of 
Gabriel such thai Gabriel may maintain a reiationship with both parents, should he choose to do so, but I have 
been unabie to reach such a resoiution with Respondent. Respondent continues to hoid Gabriei, against his 

wi!l, in Arizona. ! have been in contact with Gabriel over the last six weeks and Gabriel steadfastiy expresses 
his wish to ietum to California iiiid to my ca.-e. 

Respondent has hArl no involvement in Gabriel's i!fe since 2002 and has made no contribution to his 
development or we!!=being. Gabriel has not had the time to d~-Je!opment a significant bond or trust with 
Respondent prior to Respondent taking him, wita'i.out notice, to Arizona. Gabriel has been in my can~ w1d 
custody since his birth. He has aiways known me as his father and someone he has been abie to irUst and to 

rely on. 

i don'i believe Respondent has any concern for Gabriel's weii-being or best interest because the lasi two months 
(since he wa~: taken to Ariz.ona) have been incredibiy disturbing and traumatic for himi and he has repeatediy 
stated his deske to return to California. 

i deci~ue under penaiiy of perjury under ihe iawa of the s-tate of Caiifomia that the foregoing is true and correct. 

Date: September 4, 20 i i 

Richard Riess -
I I Attorney for I I Plaintiff I./ I Petitioner 

D: R""pon!!enl D. O!her (Sp<o<:.lf>;): 

ATTACHED DECLARATION 

I I Defendant 


